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SC RULING STRIKES A BLOW FOR CBI’S
INDEPENDENCE

Relevant for: Governance in India | Topic: Important Aspects of Governance, Transparency & Accountability
including Right to Information and Citizen Charter

The Alok Verma divestment case has led the Supreme Court to further protect the tenure of the
CBI Director and the independence of the country’s premier investigative agency from
interference by political higher-ups.

The judgment by the three-judge Bench led by Chief Justice of India echoes what senior
advocate Fali Nariman, appearing for Mr. Verma, said during the court hearing.

Mr. Nariman had said that the unceremonious overnight divestment of his client as CBI Director
through orders of the government and the CVC pointed to an interference in the statutory
guarantee of a two-year tenure.

‘Centre of power’

He had described the CBI Director as the “centre of power in an abundantly powerful
organisation having jurisdiction to investigate and to prosecute key offences and offenders
having great ramifications and consequences on public life.”

In short, the CBI was an able weapon in the hands of the rule of law to prosecute corruption in
public life, among other offences.

With this judgment, the Supreme Court has protected the tenure of the CBI Director. It has
interpreted Section 4B (2) of the Delhi Special Police Establishment (DSPE) Act of 1946 to
expand the meaning of the word ‘transfer’ to include divestment and dispossession of CBI
Director, quite like what happened to Mr. Verma.

The judgment mandates that the high-power committee of the Prime Minister, the CJI and the
Opposition leader, set up under Section 4A (1) of the 1946 Act, should first approve any move
by the government to transfer or even divest a CBI Director before the end of his tenure.

Contention dismissed

The court dismissed the contention of the government that the PM Committee had very limited
power, that is, to make recommendation for appointment of a CBI Director.

The CVC argued that just because a person becomes a CBI Director, he or she does not cease
to be a civil/government servant.

The CVC has power over all civil/government servants.

To this, Chief Justice Gogoi countered, in his judgment, that Parliament has consistently
enacted laws, from the CVC Act in 2003 to the amendments which ushered in provisions like 4A
and 4B into the DSPE Act, in order to “completely insulate” the CBI Director’s office from outside
influences.

These laws were a “sequel” to the court’s own Vineet Narain judgment to protect the integrity of
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CBI.

Parliament has consistently enacted laws to insulate the CBI Director’s office
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REINSTATED, CONDITIONALLY: ON CBI DIRECTOR'S
RETURN

Relevant for: Governance in India | Topic: Important Aspects of Governance, Transparency & Accountability
including Right to Information and Citizen Charter

In setting aside the orders divesting Alok Verma of his functions and duties as Director of
the CBI, the Supreme Court has strengthened the principle that the head of the agency should
be insulated against any form of interference. The court took up the matter in the midst of an
unseemly tussle for supremacy between Mr. Verma and Special Director Rakesh Asthana, with
corruption charges being traded. However, the court’s interim order asking for a time-bound
inquiry into the charges against Mr. Verma is now of no avail, as the Bench, headed by Chief
Justice Ranjan Gogoi, has chosen to deal only with the major question of law involved. The
decision has gone against the government, with the court holding that the action taken against
Mr. Verma amounted to a ‘transfer’, something that cannot be done by any authority except the
high-powered selection committee headed by the Prime Minister in terms of the 2003
amendments to the law. It has rejected the government’s contention that stripping the CBI
Director of his duties did not amount to a transfer, but only a measure to deal with an
extraordinary situation. It has gone into the legislative intent behind the amendments to the
Central Vigilance Commission Act in 2003, which included changes to the Delhi Special Police
Establishment Act before coming up with its finding.

The Bench has noted that the amendments flow from the principles laid down by the Supreme
Court in 1997 in Vineet Narain to protect the agency, especially its Director, from external
interference. As the law is clear that any transfer of the Director can only be made by the
selection committee, and there being no provision for any other interim measure, the only way
the government can divest the head of the agency of his powers is to let the same committee
make the decision. The court has been mindful of the fact that an officer could be stripped of his
power without being formally transferred to another position, thereby achieving the objective of
interfering with the agency’s functioning by oblique means. Its decision will further strengthen the
CBI’s independence. However, it is intriguing that the court passed a consequential order to the
selection committee to meet within a week and consider Mr. Verma’s powers and authority. Until
then, he has been restrained from making any policy decisions. Having set aside the orders of
the government divesting Mr. Verma of his powers, as well as the CVC’s order recommending
the action, the court could have reinstated him unconditionally. What it has done, instead, is to
soften the blow it had dealt the government by giving it an opportunity to achieve through the
committee route what it could not do successfully through its midnight ‘coup’.

As India takes over operations in the Iranian port, the possibilities and challenges are huge
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A RENEWED ATTACK ON PRIVACY: ON AADHAAR
BILL
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On Friday, the Lok Sabha, without any attendant discussion, passed the Aadhaar and Other
Laws (Amendment) Bill, 2018. On any reasonable reading it ought to be plainly apparent that
the Bill flagrantly flouts both the Constitution and the Supreme Court’s judgment which gave the
Aadhaar programme a conditional imprimatur. It is therefore entirely likely that the government is
banking on a sense of political fatigue having set in over the project, and perhaps it believes it
has made the programme so ubiquitous that a few additional legislative tweaks are unlikely to
shock and jolt the dissenters. But the present move is so brazen that we will be failing in our
collective duties were we to allow the amendments to be carried out without any debate. For, if
enacted, the law will once again allow private corporations, including banks and telecom
operators, to use Aadhaar as a means to authenticate identity.

Astonishingly, this change has been proposed despite the government’s abject failure to enact
comprehensive legislation protecting our data and our privacy. Therefore, unless the Rajya
Sabha places a constraint on the government’s impudence, the consequences will prove
devastating.

There is no doubt the Supreme Court’s judgment, delivered last September, enjoined Parliament
to make certain specific legislative changes. To that end, some of the court’s concerns are
addressed by the Bill, such as the inclusion of a clause intended at ensuring that children are not
denied benefits on account of a failure to possess Aadhaar. But the essential object of the law is
to countermine those portions of the judgment that the regime deems inconvenient. So
inconvenient that the Bill was introduced, as the lawyer Vrinda Bhandari has argued in The Wire,
by altogether overlooking the state’s own “pre-legislative consultative policy”.

This policy places an onus on the ministry introducing a law to publish the draft of any proposed
legislation, together with, among other things, the objectives behind the law and an estimated
assessment of the impact that such legislation may have on fundamental rights, and to
thereafter invite comments from the public. Yet, here, the Bill, which makes amendments not
only to the Aadhaar (Targeted Delivery of Financial and Other Subsidies, Benefits and Services)
Act, 2016, but also to the Indian Telegraph Act, 1885, and the Prevention of Money Laundering
Act, 2002 (PMLA), was introduced without any prior consultation, leading to a credible belief that
the proposed changes are an act of subterfuge.

Originally, Section 57 of the Aadhaar Act allowed both the state and private entities to use the
programme to establish an individual’s identity pursuant to a law or a contract. It was on this
basis that various notifications were issued allowing corporations of different kinds, including
telecom operators, e-commerce firms and banks, to use Aadhaar. But when the Supreme Court
ruled on the validity of the legislation, although it upheld vast portions of the law through a 4:1
majority, it unanimously struck down Section 57 insofar as it applied to private entities.

Justice A.K. Sikri, in his judgment for the majority, wrote: “Even if we presume that legislature
did not intend so, the impact of the aforesaid features would be to enable commercial
exploitation of an individual biometric and demographic information by the private entities. Thus,
this part of the provision which enables body corporate and individuals also to seek
authentication, that too on the basis of a contract between the individual and such body
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corporate or person, would impinge upon the right to privacy of such individuals. This part of the
section, thus, is declared unconstitutional.”

Although this leaves little room for doubt, the government, for its part, may well defend the Bill by
arguing that the majority’s judgment nonetheless permits the enactment of a new law allowing
the use of Aadhaar by private entities so long as a person voluntarily consents to such
authentication. In its aid, the government will likely point to paragraph 367 of Justice Sikri’s
opinion. “The respondents may be right in their explanation that it is only an enabling provision
which entitles Aadhaar number holder to take the help of Aadhaar for the purpose of
establishing his/her identity,” he wrote. “If such a person [voluntarily] wants to offer Aadhaar card
as a proof of his/her identity, there may not be a problem.”

But this passage scarcely expresses an opinion on private entities. To the contrary, it merely
reaffirms the position that even for the state to utilise Aadhaar, in cases not involving the
drawing of subsidies, benefits or services from the Consolidated Fund of India, the
authentication must be voluntary and backed by separate legislation. While there are indeed
portions of the majority’s ruling that are vague and indeterminate, on Section 57 the opinion is
unequivocal. Inasmuch as the provision allows private companies the authority to authenticate
identity through Aadhaar, even by securing an individual’s informed consent, the clause, Justice
Sikri held, disproportionately contravened the right to privacy.

Since the Supreme Court has found that the operation of Aadhaar by private entities violates
fundamental rights, there is today no avenue available for fresh legislative intervention, unless
the government chooses to amend the Constitution. In any event, the proposed legislative
amendments virtually seek to impose Aadhaar as a prerequisite for the availing of certain basic
services. For example, the amendments proposed to the Telegraph Act and the PMLA state that
service providers — telecom companies and banks, respectively, — ought to identify their
customers by one of four means: authentication under the Aadhaar Act; offline verification under
the Aadhaar Act; use of passport; or the use of any other officially valid document that the
government may notify.

Therefore, if the government fails to notify any new form of identification, a person’s identity will
necessarily have to be authenticated through Aadhaar or through her passport. Given that only a
peripheral portion of India’s population possess passports, Aadhaar is effectively made
compulsory. Allowing private corporations to access and commercially exploit the Aadhaar
architecture, as we have already seen, comes with disastrous consequences — the evidence of
reports of fraud emanating out of seeding Aadhaar with different services is ever-growing.
Hence, the amendments not only fly in the face of the Supreme Court’s verdict but are also
wholly remiss in attending to the dangers both of slapdash data protection and of corruption and
scamming.

This move, to restore the use of Aadhaar by telecom companies and banks, however, is not the
Bill’s only problem. There is a hatful of other concerns, including the re-introduction of a
marginally refurbished Section 33(2). In its original form, the clause had allowed an officer of the
rank of Joint Secretary to the Government of India to direct disclosure of Aadhaar information in
the “interest of national security”. The Supreme Court declared the clause unconstitutional and
ruled that while disclosure in the interest of national security may be important, such disclosure
should spring out of a request of a “higher ranking officer”. What is more, in order to avoid any
misuse of the provision, requests of this kind, the court held, ought to require separate scrutiny,
and, therefore, “a Judicial Officer (preferably a sitting High Court judge) should also be
associated with” the process. However, the Bill, merely seeks to substitute the words “Joint
Secretary” with “Secretary” in Section 33(2), completely disregarding the Supreme Court’s order
demanding inquiry by a judge.
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Ultimately, the Bill seeks to pave the path for Aadhaar to permeate through every conceivable
sphere of human activity, transferring all authority over our bodies, in the process, from the
citizen to the state, and, in many cases, from the citizen to private corporations. The Rajya
Sabha, therefore, should resist any developing sense of ennui around the programme, and
reject this Bill, for the utter contempt of democracy that it represents.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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OPINION
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In the most recent twist in the Aadhaar saga, the Lok Sabha passed the Aadhaar Amendment
Bill last week. This development has been met with widespread criticism and allegations that the
government is trying to do indirectly what the Supreme Court has prohibited it from doing
directly.

The bill is clearly the government’s attempt to facilitate the continued use of the Aadhaar
infrastructure within the constraints laid down by the Supreme Court. To this end—and probably
inspired by a passing remark made in paragraph 367 of the majority opinion—it adds new
language to Section 4 of the Aadhaar Act to make it clear that Aadhaar number holders can, of
their own volition, use their Aadhaar number to authenticate themselves. This emphasis on
voluntary use has been reinforced by amendments to the Indian Telegraph Act and the
Prevention of Money Laundering Act that stipulate that all identity verification requirements
under those statutes can be met using any one of the three different forms of identification.

The amendment bill also looks to give statutory legitimacy to the concept of offline verification, a
process by which Aadhaar number holders can identify themselves using QR codes issued by
the UIDAI. As this mechanism does not require access to the Aadhaar authentication
infrastructure, it is hard to argue that it is inconsistent with the mandate of the Supreme Court.
By giving offline verification the same level of importance as online authentication, it looks like
the government is going to actively promote its widespread use.

The amendment bill has also significantly strengthened the privacy provisions of the Aadhaar
Act. For instance, the revised Section 29(3) will now state that identity information can only be
used for purposes informed to the individual in writing when he/she was authenticated. Section
29(4), which was previously limited to the Aadhaar number and core biometric information, is
being amended to state that all demographic information and photographs collected or created
under the Aadhaar Act can only be published, displayed or posted publicly for purposes that
have been specified by regulations.

The most strident criticisms of the amendment bill have, however, been reserved for the manner
in which it has allowed the private sector to regain access to the Aadhaar infrastructure. In its
judgment, the Supreme Court had declared that the portion of Section 57 that allowed
corporations and individuals to seek authentication was unconstitutional. This observation had
been widely interpreted to mean that the private sector can no longer use online Aadhaar
authentication.

As previously pointed out in this column, this has resulted in some unforeseen consequences.
Many of the benefit schemes that depend on Aadhaar—whose continued use of the Aadhaar
authentication system has been endorsed by the Supreme Court—rely on a mixed public-private
infrastructure to reach the far corners of the country. If the private sector can no longer be part of
this infrastructure, these Aadhaar-related benefits will no longer reach their intended
beneficiaries. This cannot have been the outcome that the Supreme Court intended to achieve
and it is clear that the government wants to amend the statute to allow such access to continue.

The amendment bill proposes the omission of Section 57 in its entirety. By doing this, the
government is looking to set at naught all the nuanced observations of the Supreme Court about
the constitutionality of certain parts of that section. But how does deleting Section 57 allow
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private sector access?

As it happens, authority to access the Aadhaar authentication infrastructure was never derived
from Section 57 in the first place. That authority has always come from Section 8, which states
that the authority must carry out authentication in response to a request submitted by a
requesting entity. The term “requesting entity” has been defined extremely broadly in Section
2(u) to mean any agency or person that submits information of an individual for authentication.
It, therefore, includes within its meaning private entities.

By contrast, Section 57 is an enabling provision that says that nothing in the Act should come in
the way of a body corporate or other persons using an Aadhaar number to establish the identity
of an individual. If it were to be deleted, it would be possible for the government to argue that a
combined reading of Section 8 and Section 2(u) allows private persons to authenticate using
Aadhaar.

This is the real reason why Section 57 is being omitted. It offers up a creative solution that
allows the government to delete the one section on which the Supreme Court had made specific
observations as to the constitutionality of private sector access, while leaving undisturbed those
sections from which the true authority for the private sector’s access to the Aadhaar
authentication system has been derived.

It is worth pointing out that though the omission of Section 57 constitutes a legitimate exercise of
legislative authority, some might argue that this runs counter to the court’s implicit observations
on the use of Aadhaar infrastructure by private parties. That said, given the contradictions
inherent in the judgment, these are exactly the sort of solutions we will need to find if the public-
private infrastructure, on which most of the Aadhaar-based benefits depend, is to survive.

Rahul Matthan is a partner at Trilegal and author of ‘Privacy 3.0: Unlocking Our Data Drive
Future’. His Twitter handle is @matthan.
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PM-LED PANEL REMOVES ALOK VERMA AS CBI CHIEF
Relevant for: Governance in India | Topic: Important Aspects of Governance, Transparency & Accountability

including Right to Information and Citizen Charter

The Cabinet Committee on Appointments has now posted Mr. Verma as Director-General, Fire
Services, Civil Defence and Home Guards, for the remaining period of his present term that
ends on January 31.

And, until further orders, Additional Director M. Nageswara Rao has again been appointed
interim CBI Director. The panel concluded that as the head of a sensitive organisation, “Mr.
Verma was not functioning with the integrity expected of him”. It noted that the CVC had found
evidence of influencing investigation in Moin Qureshi case. Further, a government source
claimed there was evidence of a Rs. 2 crore bribe and in the IRCTC case pertaining to the
tenure of former Railway Minister Lalu Prasad, a key name was left out of the FIR, as alleged.

The CVC was of the view that Mr. Verma’s conduct in the case was suspicious, and there was a
prima facie case against him. It also “felt” that the entire truth would come out if a criminal
investigation was ordered. The CVC’s report against Mr. Verma was also the basis for the
government to send him on forced leave, following which he approached the Supreme Court.
Reacting to Mr. Verma’s removal, Congress leader Anand Sharma said the high-powered
Committee failed to deliver justice and alleged the CVC was under directions of the government.
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